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Chapter 7.
Ocular Injuries Caused by
Institutional Food Packaging

Robert T. Bockse:maﬂ, C.EP

7.1 Background

. law firon represented the plaintiff, a middle-aged woman, Mrs. Johnson, who

came into [Eontact with the food product, jalapefios packed in 3 vinegar-based

juice. The liquid splashed into both of her eyes causing serious injury. The se-

gquence of events that led up to this injury suffered by the plamuff is as follcws: |

Mrz. J q:hnson was an employee of a restaurant, and worked as a cashier and at

other periods in the restaurant kitchen preparing food. During one of the periods
she worked in the kitchen, she was required to open various cans 0f food, many of
the cans being institutional, No,10 food cans. On the occasion of the aceident, she
placed the [food can on a metal table, used z Testaurant can opener and pushed
down on the can, tumed the opener arm, which opened the lid. The plaintiff then
removed ttllﬂ lid, and as she pourer:f the contents out of the institutonal can into
another contaiper, the jalapefios product and the vinegar-based juice it was
packed n, i‘SPIashed into both eyes of the plaintff. Although she was an experi-
snced food worker, Mrs. Johnson and the other kitchen and resranrane personnel
were SiVﬂIl! 1o information as to the imitability and potential injury that this food

product could cause to one’s eyes. :

Restaurant personnel heard Mrs. Johnson screaming, saw what ocsurred,
took her1 Io a back room where they proceeded to rinss her eyes with water and
condnie&fe rinse unti} security personnel took her to a Jocal hospital emergency
room. While in the hospital, the plaintiff claimed she could not open her eyes, and
later cla.i.m*:d, “she could not see for a couple of days.” The plaintiff stated that she
had opened many institutional food cans, using the same procedure as with the
can in this accident, without every having an accident or suffering injury from this
product orjany other food product.

The jalapefios packed in vinegar-based juice were processed, canned, labeled
and distdbklted by XYZ Corporaton, a large food processor with an gxtensive
line of fml:l' products, and the company had been in existence for many years.

The lﬂPEI.Dn the food can properly identify the product packaged within the
can, the proper weight and the name of the processor. There was no information



52‘ | Fackaging Forensics

i

on the label as to the high degree of irritability and corrosiveness that jalapefios
juice can have to the human eyes. It was hard for me to comprehend why a warn-
ing statement on the harmful effects of jalapefios i vinegar-based juice was not
included on the label. This food processor, having a-large staff of technically-
trained persmmel in their analytical laboratories and product development areas,
did not have the knowledge or did not research available data and literature ag to
. the irritable chemical characteristics of and the damage that this vinegar-based

juice could do 1o the human eye.

7.2 The Petition: (Key Paragraphs)

1. 'I'he ligmid in , the can was of such acidity as to cause con]uncnval and cor-
neal burns to both of plaintiff's eyes.

2. Defcudant failed. to use ordinary care to design the container so that when
the contents were removed from the can, the liquid would not come into
coutact with an individual's body or splash cansing injury such as that sus-
tained by plaindff.

3. Defendam failed to use ardinary care to adequately warn of the risk of ham:l
from the lgoid in the can if it came into contact with certain portions of
one’s body such as the eyes.

4. As the proximate result of defendant’s fajlure to safely package this prod-
uct, plaintiff snffered severe and permanent injury to both of her ayes,
Plaintiﬁ has incurred substantial medical expenses for treatment of the inju-
ries sustained as a result of this incident.

6. lenmff 18 required to use artificial tears and lubricants to maintain her eye-

sight and use of her ayes and will have to ¢ontinue to do so for the rest of her

7. Plaintiff has endured and will continue to endure severe pain and suffering
as a resuit of the burms to her eyes apd the continued imitation she endures

L

causing her to require pain medication.

8. Plaintiff has been further damaged by her inability to enjoy many activities
because of the irritations that certain activities and enviromments cause (o
her eyes.

9.  Plaintiff has besn further damaged in that the said injuries have affected and
il;flterfcrcd with her marital relationship.

10. Plaingff, Mrs. Johnson, has been further damaged by her inability to main-
tain steady employment and earn a livelihood and, as the proximate result,
plamtlﬁ has suffered a loss of income, which Is coptinning and will resuit in
addirional loss of income in the futnre.
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7.3 One of thfe Defendant’s Answers (Among Many) to the Petition

For fumh&r answer and defenss, defendant states that the carelessness and
negligence of plaineff in failing to exercisé ordinary care for her own safety in
. emptying the contents of the can, in failing to use proper eye protection, in fail-
ing oy keep ¢ gx careful lookout directly cansed, or in the alternative, directly con-
wibuted to cause whatever injuries and damages, if any, which plaintiff may have
sustained and for that reason, any recovery by the plaintiff must be reduced by an
amount Tepreseénting her proportion of fault.

Note: There was no warning statement on the label that suggested or recom-
mended the use of “proper eye protection,” by the consumer, when using this
product. The P1amt1ﬁ' knew nothing about the irritability of the product and its
potential for injury. ‘

7.4 Technical Background of Product Information for the Basis of
Expert Testiinony for the Case

The following information provided the backgmund for the expert testimony int
the case. Note: Jalapetos contain 2 vatying percentage by weight of the com-
pound capsaicin.

Capsaicin is the active principle in hot peppers Capsicum, and as such it is
an important ingredieat of the spicy foods typical of opical regions.

Capsicum fruits contain about 0.1 to 1.0% of capsaicin, Capsaicin forms
colorless platelets which have an intensely burning taste (threshold — 10 ppm),
melt at 63 to 65° C, agd boil at 210 to 220° C, It is oaly sparingly soluble in cold
water and i5 more soluble in boiling water, but readily soluble in organic sol-
vents such as petroleum benzene, alcohoi, ether. glacial acetic acid, hot carbon
disulfide, aad fatty oils. Capsaicin has a maxrimum UV absorption at 2’77 and
2381 om. :

The chemical properties of capsaicin have besn exteus;vaiy investigated. It
15 weakly acidic and coutains a phenol group. It is not precipitated. or ouly very
stightly, by t;he usual reagents which precipitate alkaloids. The phenol group can
be methylated to form methyl capsaicin, a derivative with much less pungency
than the parent compound. Its pungency is not desooyed by heating with 2%
NaQH solution, but is destroyed by oxidation with KMn(Q, or K,Cr,0,. How-
ever, the synthefic capsaicin, having a sanmared side chain. is not readily
oxidized MNelson and Dawson clarified the strucrural formula of capsaicin and
found that it is the vanillylamide of dicilenic acid Its empiricil formula
is C H_ON and its molecular weight is 305 .40 dalons. In addition to capsai-
<in, four naturally occurring derivatives have baeu igolated and idenciffed.
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The peculiar pungency of red peppers is responsible for their widespread
¢ as condiments in highly spicy dishes, especially in chili, curries, tabasco
saucts, and in beverages such as ginger ale. The local irtitating effect upon the
nasal membranes which causés prolonged sneczing and coughing with allergic
acuans is well koown to those who have worked with the pure capsaicin. Of
sxrm]ra.t commeon kpowledge is the burning sensation of the skin produced by
locat application of capsicum. Capsaicin and therefore capsicum powerfully and
locally stimulate heat receptors and may contribute to the lowering of rectal

. ternperature as observed by Jssekitz et al. When swallowed, capsaicin creates the

senshtirm of warrath which, with more concantrated solntiosn, increases 1o severe
péun ‘and intojerable burning, hereby leading to associated gastrojntestinal disor-
ders' Refatively high doses of powdered chilies given with cooked rice have
beeu shown to increase the amount of saliva and its amylase concentration and to
mcr;:asn: fibrinoiytic actvity of the plasma. There are also variahle effects upon
the gardiovascular and respiratory systems when capsaicin or capsicum is g;ven
either futravenously or orally.

The mechanism of capsaicin desensitization is not quite anderstood. Its
long-lasting desensitization action apparently depends upon the precise molecu-
lar :iu'ucmre of the drug in which, in contrast 10 its pungent property, the pres-
ence of an alkyl side chain having an optimum length of 10 to 12 carbon atoms
sce:x;Ls essental. Experiments with the cornea, the substantia gelatinosa, the spi-
nal ganglion cells, and the svmatosensory nerves of mats bave demonstrated that,
i the long-lasting (i.e., up to several months) specific desensitzation induced
by local and systemnic capsaicin treatment, the call bodies of the respective sen-

. sory neurons are ilso effectad. Such ulrastuctiral changes consiswed of charac-

teristic swelling of mitochondria and a reduetion in the number of microvesicles.
The marked alterations in the fine structure of these cellular organclles may Jead
to changes fn the callular distmbution of ionic caleium !

Capsaicin has long been known o produce irritarion of skin apd mucous
mebranes upon acute topical applicarion. However, chromic capsaicin
tredoment, either topically or parenteraily, produces an imsensitivity to almost all

$ of chemical irritation which persists for several months while responses
to light touch and mechanical stimulaton are unimpairad. Capsaicin has also
b:r::u shown 1o markedly {nfluence the phenomenon of neurogenic inflammaton
wh;ch can be induced by either chemical or antidromic electrical stimulation of
s-:nsory nerves and is independent of axon reflex mechanisms. These inflamma-
tory responses 1o both topically applied capsaicia apd structurally unrelated i i~
tﬂ-‘ﬂt‘S (e.g.. mustard oil) and to antidromic electrical nerve stimulation were
cﬂmple.te]y abolished by either parenteral or chronic topical capsaicin desensid-
zaqon This inhibition of nenrogenic inflammation produced by capsaicin has

‘been awxibuted to the inhibition of release of some mediator or modulatgr of

mﬂammaunu 2
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Figure 7.1 Structures of naturally occurring capsaicin and its dan'vaﬁvaé

Following a single subcutancous injection of capsaicin to aconatal mice, a
bigh incidence of coreal lesions with opacity developed after a long latency.
The intensity of the lesions progressed for abour | month in animals which had
Tecerved a high dose (50 or 100 me/kg) of capsaicin. Although the intensioy
gradually decreased thereafter, 50% of animals still exhibjeed a visible opaciry 6
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mnnl;hs after treatment. Similar corneal lesions were also produced in neonatal
raLs which had besn injooted with capsaicin. It is suggested that the cnmeal
lesions induced by capsaicin may be due to destruction of the irigeminal nerve.?
Normal strueture and fupction of corneal epithelium is known to be related
to proper innervatdon. To investigate possible trophic actions of sensery neurons
on comeal epithelinm, comeal innervation and various physical parameters are
studmd in normal rats and in rats geated as neonates with intraperitoneal injec-

tmns of capsaicin. Corneal Jesions were noted in treated rats which varied from

muﬂhplc punctate areas of corneal opacity to deep stromal opacity with ulcer-
ation and neovascularization. These lesions waxed and waned throughout the
amn:l.al’s life. In addition, mechanical threshold of the corneal reflux was higher
in flsapsmcmﬂtreated rats, The tear rate in response to a provocative test was di-
minished in treated rats, presumably due to raduced afferent trigeminal input to
thc;braiu stem; blinking rates were more frequent in these animals. Using fluo-
resﬁsgnt retrograde tracing techniques, the pumber of ceils innervating the cormea
in gapsaicin-treated rats was found to be significandy less compared with con-
tmf animials. fonervation in the comea (examined using a gold chlonde tech-
mque) demonstrated a decrease in the number of corneal large axons in eated
Iatsl with peurite sprouting from these axons yieldmg a higher density of nerve
ﬁbe:rs compared with controls. Thus, sprouting of residual sensory neurons oc-
C‘UIT& in response 1o the partial corneal denervation produced by capsaicin, and
thasil sprouting does pot functionally compensate to-prevent the development of

. chromic keratins.*

Administration of capsaicin to neonaral rats is known to induce a chromic
kerarids of varying severity. The etiology of observed corneal changes remains
undefined. One potential cause of these changes might be increased susceptibil-
ity o direct trauma due to reduced é:nmg:al senstivity. These animals have

- tb}éshold of cornezl blink reflex whick is higher than ungeated rats, Howewer,

i tl:us explained the observed keratitig, rats with lids sutured together befors eye
cap«:nmg would not be expected to develop comeal lesions. As noted rats traated
with tarsorrhaphy shortly after birth developed keratitis with an average inten-
sity:of lesions similar to what has besn reported previously. Another potential

qu'ce of corneal injury is phototoxicity. However, when anjmals were reared in
the dark, they also deveioped keratitis. Thus, it appears that corpeal injury alone
dﬂt$ not account for observed corneal changes in capsaicin-treated rars. It may
be that, despite an increased density of nerve fibers in capsaicin-ireated rats, the
remhining sprouted fibers are devoid of certain trophic factors supplied by cap-
SEJCin—S«‘:nsmve neurons which are essenidal for normal corneal structmre and

|
fungtion s .
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The A.merir:aﬁ Natiopal Standard for Hazardous Industrial Chemicals——pre-

 cautionary Labeling Handbook recommends the following staternent to be added
to a label, when the label must identify a product that is an irritat to the eyes:

HAZARDY:

Irritant, Moderate Eye

CAUTION: MAY CAUSE EYE IRRITATION

Avoid contact with eyes.

Wash thoroughly after handling.

FIRST AID In case of contact, immediately flush eyes Wi
at least 15 minutes. If easy to do, remove contact lenses, if wort.

Call a physician if irritation persists.

th plenty of water for

For additional information., see Material Safety Data Sheet (MSDS) for this
chemical § .

The label statements required on hazardous substances are 23 follows::

1. The common or chemical name of the hazardous substance, ot each of its
hazardous ingredients. .

2. One or'more of these four “signal” words on the front panel:

- DANGER if substance is highly poisonous, coprosive, or inflamumable.

- WARNING or CAUTION on all other hazardons products.

- POISON (with skull and crosshones) on. substances which aré poisonons if

swallowed. ‘ . '

- POISON on substances formerly subj&ct to the Canstic Poison Act, such as

toltet bowl cleaners.

Instructions for any special handling or storage.

A, desciiption of the principal hazard.

Appropriate first-aid msmuctions. ‘

The natue and addrass of the mannfacturer. packer, disuibutor, or seller.

The stairsment “Keep out of the reach of children” or its equivalent.

SO R oW

A hazardous substancs in packaged form is considercd misbranded if its
label fails to include any of the above information. All warning statements and
other user-protection informarion must be displayed in such a way that it may be
casily read ﬂnd understood. , . :

The Federal Hazacdous Substances Act defines substances which are haz-
ardous, empowers the government to ban certain substances, and requires that
marketed hazardous substances be labeled to caution the user. It may be con-
trasted with the Consumer Product Safety Act, which prmarily regulates prod-
uct compositon” .
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Note: Thf: Food Labehﬂg Guide distributed by the U.S. Department of Health and
Human Services (F.D.A. ) gives no information Of any regulations that cover a -
product such as jalapefios, a product that could cause injury to human tissue.

Capsaicin i a pungent irritant substance from Capsicum (‘Hungana.u red
pepper). On the eyes of rats 50 icTograms/ml has cansed obvious pain and
blepharospasm. The blood vessels of the conjunctivae and lids became abmor-
mially permeable to Fvans blue dye injected ingavenously. Applicaton of local
anesthetic prevented pain, but did not alter the vascular reaction. Local applica-
tion of capsaicin is a selective method of activating sensory C-Fibers and caus-
ing sensory neuropepide deliver

Capsaicin opens nenronal calcium and sodium entry channels, resulting in
depolarization of Type C nerve fibers, for which capsaicin is specific,

: This imitating effect on the eyes has been utlized in pressurized dog-
repellent sprays which incorporate capsaiciz. One boy accidentally had his eyes
sprayed with this material. His eyes immediately smarted, teared, apd became
red, but were normal by the next day. Treatment had consisted only of mriZatng
with warer, then mineral oil. Capsaicin delivered postnatally in rats results in
decreased comeal inmervation and can result in corneal opacites due to axonal
degeneration in mics and rats, Capsaicin also slows corneal epithelial wound
healing in mabbits, perhaps by depleting neuropeptides from corneal Sensory
nerve f:‘nchngs-

Ophtha]mﬂlngy

Contact of the substance with the eye results in severe pain and Cﬂﬂjuncmva}.
inflammation. Ocular exposure to capsicum should be eated with 15 minutes
of water irrigation. Topical anesthetics may be required for pain control.

Twenty-three percent of mice given chili extract daily in the buccal pouch
untl dearh developed ocular lesions characterized by shrunken eyeballs and
closing of the eyelids. The eticlogy of thiz lesion is unclear; vitamin A levels are
not imphcated.

Rat cornea mweated with 1% capsaicin develops Dﬁﬂmgﬁﬂiﬂ inflarnmation,
swollen mitochondria and reduced nurpbers of microvesicles in nerve teyminals.
Substancs P is depleted but the nerves do not degenerate. A loss of reaction to
chemical stimul ensues for up to 2 week.? ‘

(leoresin Capsicum (OC) is the concenirate containing the active com-
pounds from capsicum peppers. The primary irritant activity is atributed to cap-
saicin. OC has been available as an aerosol chemmical irritant used to transiently
disablé. individuals since the 1970s. The sprays geperally produce local inflam-
mation, erythema, pain, a burning sensation, and tempaorary blindness. Although
generally regarded as having minimal toxicity, significant pul_monary toxiciry
has beén described. Two deaths have been temporally associated with exposure
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to OC-containing products in the lay press. The prevalence and severity of tox-

icity after OC-spray exposure has not been described in emergency department

(ED) patients. The objective of this-study was to describe the toxicity associated
with OC-spray exposure during law-enforcement actions, '

While law enforcement reports indicate that there are 0o severe Or perma-
nent sequelae of QC when sprayed m controlled setrings, there is no systemati-
cally collected, medically documented information available regarding its po-
tential toxicity. Exposure without preexisting knowledge of the subject and con-
current disease states and health copditions, and use of the product in differsnt
seftings at varying doses and distances, could resul in differant degrees of tox-
jeity. :

* It is unclear whar the edology of the cormneal abrasions was in this group of
patients. All but one had a chief symptom thar included eye pain. One patient
also developed photophiobia. Eye pain was not a specific finding azsociated with

corneal abrasions, and was also presemt in most patients without abrasions. -

There was po consistene partermn of ocular findings such as conjunctival injection,
arythems, or lacrimation concurrent with the abrasions.

Frequency of Clinical Prezentations and Symyptoms After
Exposure to Olecresin Capsicum Spray

SYMPTOM NO. QF PATIENTS
Ceniar &3
burning . 45
conjunctival injection 36
erythema 32
laczrimation ) 13
altered vision 7
~orneal abrasion 7
Dermal _ 20
burning 20
erythermy 12
Regpiratory ' 6
shormess of breath 3
wheezing 2
congh 1
‘throat imitaton 1

CONCLIUSIONS: The gead for ED evaluation and weamment was infre-
quent after exposure to OC. A wansient burning sensaton, erythema, and local-
ized irritation were the most commen fndings, While no patients had adverse
outcomes arributed to OC cxposure, practitioners assessing exposure should
cousider the potential for pulmonary and pcular toxicity.
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'The relative role of the warning spe:cia]ist, the system safety specialist, and
the ¢ c:ompany counsel may be dependent on the particular product involved, its
packaging, the marketing process, the technical resources of the company, and
the applicable regulatory and common law requirements. While the variations in
implementation are infinite, the wtneral principles and law are both finite and
applied universally. Warnings arc important because the failure to adequately
warh or to provide appropriate safety insouctions could result in serious bodily
injury, extensive property or business interruption damages, of the loss of huyman
life.! Where the consequences can be severe, the atiention given this technical
area should be commensurate with the consequences.'! :

Tt was uncovered during my research apd discovery phase of this htigation
case that XY7Z Corporation had notice of prior clairas of injuries to individuals
who complmned of burns to the human eye as a result of the jalapefios and pack-
ing juice coming into contact with the human eye. There was also information on
plant personnel whose eyes were injured when coming into contact with the prod-

uct.

7.5 Deposition Data
I was deposed twice in this litigation case. tesdfied and presented the following
information in my first depositon:

This litigation case involves a woman who opened and emptied an instim-
tional #10 food can (six-pound) of jalapefios packed in juice. The _]alapenos juice
somehow splashed into both of her eyes and I would like to explain the source of
jalapefids and why this food product, in its vinegar-based packing juice, can be so
dangerous as to cause serious injury when it enters and contacts the delicate ds-
sues of the eye.

Theifollowing are excerpts from my deposition:

1. Jalapefios come from the capsicum . . . family of peppers. Within that
family of peppers there is an ingredient called capsaicin. This par-
ticular ingredient gives the bite and the heat to 2 product that contains
J-’ilapenos Without the presence of capsaicin you would not have this
f:Jltmg heat-producing property of peppers and especially jalapefios.

© 2. Itis incomprehensible to me that XYZ Corporation that has existed
for many years would market a product iike jalapefios without a
warning staternent. And their name is on the ¢an so it isn’t that they
are a distributor or it isn’t that someone else has marketed it. It’s their

. pmduct. They sell it under a trade company name which they own.



Qcular Injurizes Caused by Institutional Food Packaging 61

J—

3. Spit's inconceivable to me that they would distribute a product like
" that with the high degree of acidity which is 3.6 pH (that was tested
by a laboratory), and also with the irritability that capsaicin produces

to the body without a warning statemnent. Capsaicin is also listed, and

I have this in 21l my technical literature, as a rubefacient. This is a
property of producing redness on the skin and heat and irritability to

dssue,

4. Now,if you take jalapefios and put that on your skin you are going to

‘ get a tingling effect, and i affects people in different ways. I believe

" I read that older people are affected to a greater extent, because they

have a greater sensitivity to these imritants and these heat-producing
ingredients than younger people. ' |

5. Qapsaicin is also used in therapeutic uses. For instance they are used
in créaras, in ointments. One of the items is Zortex . . . cream and
ointment that’s used for aching muscles. It’s used for pain. It has
various uses in the body. And on their package and on their tube and
on their leaflet, that's put into the carton with the mbe of cream it
specifically says, “Keep away from the eyes.”

6. I can’t understand how the XY'Z Corporation with all their experi-
ence and all their scientists in the food area didn't—either dida’t
know that this could be an irritant to the eyes or did know and didn’t
address the issue for the potential injury that it could cause or didn’t
want to. I don't really know whar the story s, the true story. But what
I do know is there is a lack of a warning statement on that particiliar
label. . ‘ ' '

7. Now, I have—I have no inforration on the master formula of tis
particular product. I would like to see the master formula to deter-
mine what all the ingredients are in percentage by weight and also to
detertnine in that case the perc'entage of weight of capsaicin in the

. complete formula. That would give me very, very important tnforma- -
tion. -

Tris maﬁdatedéby the Food and Drug Adminisgarion in their Good Manufacturing
Practices to have a master formula available. (CFR title 21) '

8. The capsaicin-containing product is a0 irritant and the low pH.
which is 3.6, would be considered an acidified or an acidic food. Any
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food product below 4.6 i ig listed in the CFR.'s as an acidic food. That
can lS very very difficult to control when you pour from it. By open-
ing up the can you must open and remove the entire can lid which
means that when you pour there is a great danger of splash. And
where does the splash go? Unfortunately into a person’s eye. And
that was the injury thar was caused to Mrs. J ohnson

I can 't undc:rstand why X YZ corporation did not use for instance this
glESS jar we have in front of us which has a much—which has a screw

| cap, a metal screw cap with 2 iner and is much easier to pour. And

10.

11,

12,

there are mady, many large containers like this in glass that also have
handies on them which is part of the container wiich makes it very,
very easy to pour and prevents in my opinion the splash factor that
you have in an open fruit can like this where the entire lid is open and
you ve got the entire area exposed when you are ready to pour.

A warning statermnent I believe is necessary for a product such as this.
NDW,% we’re talking about a product, jalapefios, which contains the
capsaicin irgitant. That means in my opinion that that has to be—
thereishould be s-—there must be 2 warning statement to the person.
And this happens to be in an institutional size food contamer. There's
got to be and should be a warning statement on there so that the
per&oh who opens the can knows that they’ve got to protect their eyes
euher with gogeles or in some way to make sure that that splash does

not get into their eyes.

So the warming statement shonld inchude, and this is almost—n fact

.1t’s identical to a chernical that you see on the market: Caution; prod-

uct is an irritant. That teils the person opening the can thart there is a
possibility of it causing injury and it's irritating to Soruﬂthmg, o the

skin a‘[ﬂd especially to the eyes.

There are many items that are lightly irritating to the skin or to the

* palm of a hand, but with the eyes it’s a completely different story.

Because with the eyes, the eyes being so sensitive and the tissues of
the cdmea and the eyebal] itself are 50 thin and multilayered that
anythmg that is an irritant that could cause this imjury, that was
caused in this Htigation case acts immediately even if you start flush-
ing thﬂ person’s eyes within seconds. Those few seconds are enough
for tha{t liquid to tonch the tssue and start burning into the tissue and
causging havec in the eye area. Number two, there should be the state-
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13.

14,

15.

16.

17,

18.

ment—the statement should also include: Upen container carefully,
because it is an frritant.

Number three, there should ‘be 2 staterment: kee:p liquid away from

the eyes.

Keep out of reach of children. I don’t see that anywhere on the label.
Oue never knows when children are going to wander into an indus-
tnal area with their paresits or a visit or something and come into
contact with a can like that, that’s opened or knock it over from a
table. Ch.l.'ldren are very unpredictable as we all know.

Because that is an jrritant and becanse that liquid contains the J.mta.ut
capsaicin, there should be a statement on, the label stating the emer-
gancy phone number of the manufacturer ot the distributor. Now, i
th.'lS case, T don’t see a distributor name on the label, so I suspect—I
f&el that the disteibutor does not enter o the disteibution chain and
1t was sold directly to retailers or institutions. But it should have the
emergency phone number Df the manofacturer and who to call if

there is an emergency.

Now, let’s get to the first aid statement. The first aid statement should
be in bold letters, just as if it were a chemical. And it should say: “Tf
liguid product comes nto contact with the skin wash off immediately
with water” That’s the first part of the statement. The second part of
the statement should say, “If liquid product comes mto contact with

the eyes—which is a separate enfity and has to be handled sepa-

rately—wash with running water immediately.” It's not just putting
smme water in the eye. You've got to have runming water to wash out
that irritant immediately. And immediately seek medical attention.

That's how I feel on this particular pdeucL I’m basing all this infor-

mation on being a research chemist at Monsanto for six years and

working with many, many differeat toxic products, with many toxiC

agricninral chemicals and we were very, very careful with every-
thing, everything that we did especially when chemicals could come

into contact with our eyes.

I ‘have gotten chemicals on my fingers sometimes, not very often.
I’ve had a few burns on my hands from chemicals spilling or a chexi-

cal maybe that was on the outside of 2 bottle that I didn’t know about.-

But the eyes, I always protected myself with goggles and made sure
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that [ protected my eyes because damage to the eyes many times is
rat reversible. The damage is there and you might bave to live with it
the rest of your life and you probably do in case there is a serious
injury to the eye. That is in essence my opinion on this product. I am'
looking at this product as 2 chemical, even though it is a food prod-

uct.

19. My chemical background tells me thar it has 1o be handled differently
than if that can were with milk or that can was packaged with toma-
toes or with corn on the cob or something like that. You've got a very,
very dangerous product because of the capsaicin as one of the imita;— .

-Ing ingredients in the product.

20. And T also base this opinion on the technical literature that I have
- reviewed on many studies that have been performed on small ani-
mals, rabbits, guinea pigs, mice, white rats, of capsaicin contact on
-the skin and also in the syes. There ate many smdies that have been
completed, and it shows the injuries to the cornea and to the eyes and
to physiological changes thar have ocenrred because of capsaicin in
~contact with the eyes and in contact with the skin. Thege were re-
search projects that were conducted by various universities, chermi-
cal centers and medical centers to determine just how serious and
how dangerous and how irritating the product and ingredient capsai-
cin realty is. : '

I was gsked by the opposing ‘attorney if I have been trained as a physician
which I immediately answered that, “T am not a physician” The opposing attor-
ney asked, "Would you defer to a physician concerning matters pertaining to the
injury to Mrs. Johnson in this case and what it is or is not cansed by 7’ '

T answered directly, “I believe so because I will not testify as a medical man.
I am not 2 medical man '

I fﬁSU‘ﬁfﬁ‘-d that, *The juice or the brine that is added intentonally contains
vinegar for .Ea certam technical purpose, as a preservative. If you did not have the
vinegar in the juice, the peppers would spoil before the customer aver opened the
cam. It is my opinion becanse of everything that I've read on capsaicin that it is a
dangerous irrdtant ™ ‘

I was asked by the opposing attorney if the danger from the product was
because it Was an Iritant or was it due to the acidity level of the product. My
answer was as follows: “It’s my opinion that it’s both. Theare’s a problem with low.
acidity, and the acidity has a pH of 3.6 on the pH scale, and the prasence of



Ocular !njurieé Caused by Institutional Food Packaging 65"

capsajcin. A food product that has a pH of less than 4.6, 4.6 or less is considered
an acidic food. And that's very clearly spelled outin CFR title 21. The FDA must
have this information on what the pH of a product is because of microbiological
activity, becanse of the way it has to be thermally processed and other criteria.
There’s more criteria. There are nonacidic foods and there are acidic foods and
they are handled differently and spelled out in the CFRs.” ' '

I was asked by the opposing attorney if it was my opinion that the six-pound
XYZ Corporation #10 food can in any way, shape or form violates government
regulations concerning labeling for a product of its kind. My answer to this ques-
tion was; “To the best of my knowledge, no. I don't se¢ any violation. The label-
ing, the food labeling regulations by the Food and Drug Administration are very
broad. It’s not on a producr by product basis. They tell you the information that
you require, the name of the manufacturer, the product, preferably a picture of the
product, and now under the new nutritional labeling you must have a list of the
ingredients and the nntritional valnes according to—for instance the caloties and
protein amount, the carbohydrate amount, some of these other ingredienrs, cho-
lesterol, any sugar to protect diabetics.” ' '

- Irepeated a request many times during the deposition, that, “It’s so important
for me to get a copy of the master formula for this product.”

The amount of Capsaicin would be immportant to know. In addition, “There arg
three other chemicals, organic chemicals that are closely related to capsaicin.
There are, I believe, four different types of capsicums. It’s like a family, and the
family is called capsinoids . . . . And there are four or five different types of -
capsaicins. Capsaicin itself {3 the miost irritating which is in this product. The
other three are less irritating.” ‘ -

When asked by the opposing attorney what other foods am [ aware of, that
display eve irritants in them, whether or not the irritaot is Capsaicin, My answer
to this question is as follows: *Pickles would be ooe. Anything with vinegar
would—could cause irritability. When we talk about irritability we have to define
it. Either the irritability is just a mild irrirability. It can be washed out very quickly
with water and the eye recovers very quickly. You might have bloodshot eves or
you might have a liule irritadon for Wentynfdur hours. Thar's one thing. But
when you are talking about capsaicin based on the animal stidies that’s a bad
culprt” .

‘When asked by the.opposing attorney, “Have you ever been involved in other
cases in which eye contact with feod products caused or allegedly caused eye
irritation or eye damage?”

My answer to this question was: “No. This 15 my frst case that has contact of
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a food product causing injury to the eye. Now, I have revmwed many stuches
involving chemmals in the eye, various types of chemicals, and damage 10 the
eve. But this i 13 the only case that [ have had where a food product has caused

serious mjuxy and irreversible damage.”
I explained my interpretation of the “splash” factor

‘You have a large opening and all of that material will want 1o eliminate itself
becanse of gravity, to pull itself out of that can as soon as possible, hitting the
sccr:mdary container that you are going to pour it into. And you've got a large
amount of !hqmd_ If you had a four-ounce bottle that’s ene thing. You've got 2 lot
of liquid there, I haven't calculated the total amount of Liquid but it’s very easy
uzing the fbrmula V = 3.14r%h, In five minutes you can caleniate the total amount

© of liquid i in that can. So you have a splash factor. Now, let me repeat. If you bad
corn packad in there and yon have splash, the Hquid—the corn is packed as corn
cobs or creamed domn it’s not going to be irmtable to the eye. With 2 smaller
opening it’s much easier to control that liguid coming out of the container. The
shoulders will help to control that liquid so you don’t have that splash factor. I

would be reluctant to pour amything out Df a large can like that

This six-pound, #10 institutional food can, becanse of the large opening, is
very difficult to handle, when it is required to pour some of the contants from the

can to aﬂothe.r container.

But what I’m basing it on is pouring chemicals for the last forty-three years.

And I have reccived chemicals in large cans but these were liquid chemicals so
you must puncturs—make two punctures; one for the ait to enter and one for the
liguid to péur out, But I don’t recall ever trying to pour something where there
are solids and liquids in the same can with a sized can like that It’s very difficult
to control & product with a size opening like that when you have solids and
“lquid. If it @wcra only liquid there wottld be no problem. You wouldn't have 1o cug

open the erjare lid.

The opposing attorney asked me if T thought the can was defective. My an-

SWCI wWas:

" No,I cgn’t say that that can is defective. There's nothing defecrive about that
can. When you say defective that means is there 2 hole in the can, is the seam
busted, is there something wrong with the tinning, is there a wrong composiion
of tin, are there mst marks. That means a defective container. There's nothing
defective about that particular container. It’s just the wrong container in my
opinion for jalapeﬁos with a capsaicin percentage in there as an irritant.
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Addidonal information that I believe was nécessary for me to receive before
I would present further opinions at mial:

1. A copy of the master formula. |
Processing information on the product.

- Packaging information on the product.

oW

- Specifications of the ingredients used, and the packaging compo-
nenfs. ' :

Steps in the formulation of the product, equipment used.
'FDA complaint file—XYZ Corporation. |

- Copies of FDA inspection reports of the plant site.

® N o

Company infoxmation on XYZ Corperation employees thatr were
injured by this product. .

9. Company information on XYZ Corporation consumers thar were
injured by this product. ‘

10. Any changes in the product formulation in the last ten years.

11. Any -éhﬂnges in the packaging of the product in the last ten years.

12. Copies of company quality control and testing data and test proce-
dures. | '

The only statement ] can make is something tells ote becausa of experience,
because of my educational background, that there may bave been injuries by a
jalapefio product to people in the past. Maybe it wasn't reported, gumber ofe.
MNumber two, maybe there wasn't enough to get into a person’s eye to really
cause the damage that Mrs. Johnson has received. Maybe it was covered up by a
company or companies. But I think there have been injuries. Bur ] can’t base
r.h_atw-—l’ dom’t have any evidence, and I doa’t have che data And I'm just saying
thal from experience thar something teils me that there may have been injuries.
On the hand and on the skin and on the face it probably wasn's reported. A little

tingling, a little heat or something one recsives to that effect, But damage to the
€yes 1s something that many times in most cases is irreversible damage and
causes perminent impairment of sight. |

It would be very helpful t see—a copy of the FDA, inspections of the plant
that processed this particular product. Why?To see if there were any problems in
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processing, to see if there were any problems in packaging, to see if the plant is
running according 1o and complying with the regulations of the Federal Food
and Drug Admunistration, GMPs, and comments on cleanliness and training of
the pec»plfc, and any other items. There is a long checklist thar the FDA inspectors

have.

I also added that it is important to know how it’s formulated: “Something like
this is probably formulated in two or three different steps where some ingredients
are formulatjed in 2 batch and another batch of another two or thres ingredients,
and then after the batches are completed they are combined for the final barch.” .

If you are & manufacturing company, OSHA (Occupational Safety and
Health Agency) requires 2 file on infuries to employees—incumed during em-
ployment That would be complaints from the outside. It would be also helpful o
know and very imyportant, not onty helpful, very important to know whether any
of the workers in the plant processing and packaging this particular product had
ever gotten this product into their eyes. And that's according to OSHA. I'm more
than sture they must keep that record, if there were injures. That’s federal law. If
there have been imjuries to consumers or injuries to workers, there is a high
probability that there is information in the literature, in technical literature avail-
able to the public on imjurics to humans, o human eyes from this particular
product.

7.6 Searching Technical Iiterature
From expenéence in searching, and I’ve been doing this all my life and still learn
something new every time I do a search, that if there is any literature avajlable on
injury to the humman eye on capsaicitn I'll find it if it’s besn published. It's just a
matter of time. If it's proprietary information that a company keeps and does not
publish it and does not report it then you can’t-—that’s it, You can’t——it’s there but
you can’t get to it And I have seen many occasions where companies have propd-
etary information and do not disseminate the data to the scientific community or
the general publm

The opposing attorney wanted to know what was my basis for stating that
XYZ corporation was negligent in its paj:kagmg and/or labeling of the product.
My answer was as follows:

Now, I'm not saying the word negligent in a legal sense becanse I'm not an
attorney. I m saying it from the standpoint that they missed the pomt. [t was their
responsibility, It was XYZ Corporation’s responsibility if they knmew that the
product had an irritable ingredient, and they should have known because it is
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their product, they should have had a statement on there at least to say Caution:
Do not get this into your eyes; be careful, when handling this product. If the
liquid comes into contact with the eyes, wash immediately with copious
amounts of water and call a physician immediately—for necessary medical
halp.

There is no regulation at the present time from the FDA on warning state-
ments that could cause injury, from food products. The one exceprion 1s a warn-
ing statement related to the handling of food products packaged in aerosol cans.

I was déposad a second time by the defense, because I had found new infor-
mation on Capsaicin injury to humaps. 1 testified and presented the following
information in my second deposition:

I contacted five doctors based upon information given (o me by my attommey
and found three articies related to human injury from Capsaicin, which was an
ingredient in a formuiated product

I contacted the one doctor i California that thought that there was another
case invelving Capsaicin injury to 2 person, outside of Mrs, Johmson's case,
a different case completely, but ke could give me no information. I could not
obtain information from this doctor and he may have been prohibited from
domng s0.

I contacted the Ophthalmology Department at the University of Chicago ..
. and they told me to look through MedLine. And then another doctor told me to-
check the Archives of Ophthalmology for the year 1997, which [ did at Washing-
ton University Medical School Library (St Louis, Missourd), which I have ac-
cess to, and found nothing for the entire year of 1997 in these archives that
pertains o any injury of Capsaicin to humans.

An ipde:c at the end of the year in the archives gives every article that has
been written through the eptire year of every month. I also conracted a doctor at
the University of Ilinois - Champaign, Mlincis that suggested I research the
‘medicine’ database. The copies of the three articles were delivered to my attox-
ney and also provided o the opposing law firm.

I was finally provided with information {bazed on the deposition of an XYZ
Corporation employes) that thers were prior injuries to some employed at the
XYZ Corporation while filling and packaging the jalapefios product. I was also
able to review plant regulations and the master formula of the product The mas- '
ter formula stated that thére were jalapefio peppers in the product, but the per-
centage of Capsaicin was not listed Capsaicin is an inherent ingredient in the
peppers.

The first article is from The Annals of Pharmacortherapy, and it describes
toxicity from aerosol exposure. It is a case study from patients at the Truman
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Medical Center Bmergency Department. The last paragraph of this article dis-
cusses the fact that this stady reviewed 81 patients brought to an emergency
department over a cilrcé-ysar period who had been exposed to these types of
sprays that law enforcement policernen use, these sprays were of the hot pepper
type sprays, which incapacitates the ax}erage person. And that those that did had
effects most' commonly scen described in the amicle as transient burhing,
erythema, and localized irmitation. To the best of my knowledge, there is no FDA
or amy other governmental agency lterature about the use of Capsaicin in food

products.

I was asked by the opposing attomey, if: “In your work, Mr. Bockserman,
have you ever Jooked at the issue of the use of Capsaicin in medicines, in thera-

peutic products?” My answer wag:

In my research and discovery for this litigation case, I have also lookad at
the issue of the use of Capsaicin in medicines and in therapeutic products. [
ut:covered articles involving the use of Capsaicin in arthritis ointments packaged

. in collapsible tubes. The heat produced by the Capsaicin is of medicinal vaiue
for pain from arthritis, rheumatism and aching joints, The amaoune of Capsaicin
in the formulation is ¢learly stated on the ointment mbes of medicinals, that
investigated for the case_ There was no percant of Capsaicin stated on the label of
the XY'Z Corporation jalapefios, therefore the consumer lacked knowledge as to
how this food product compares to medicinal products.

What comsplicates the situation of trying to determine the Capsaicin stwength

- {or %) in a given can of jalapefios is that the amount of Capsaicin in a particular

pepper varies from pepper to pepper even among jalapefios and therefore, there is

a certain amount of varjation. One can pick a pepper from one field and pick a

pepper from another field and they are both jalapedos and they are both three

inches long ind they are both green and they are both going to get identically
packed and they can have different amounts of Capsaicin.

I would like to reiterate the FDA plant inspection proécss. Irispections are an
integral pait of the FDA for food, drues and medical devices under the Food,
Drug and Medical Device Act. Copies of inspection reports are very important, Tt
is not that the product was defective in any way or below quality or out of spec or
anything, we're not talking about a defect in the product or the package. This
lirigation case is primarily concerned with injury that was caused by the Capsai-
¢in content in the formulation of jalapefios peppers packaged in an institutional
can for foodf service use with apparently no warning statements on the label as to
the Ixntablht.‘y of the product and what precautions to be employed when opening
and pouﬁngfthe contents of the can. l
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7.7 Defendant’s Motion for Partial Summary Judgment

The defendant’s attorney raised the following polrits:

Defendant’s Motion for Partial Summary Judgment (the “Modon™) seeks
judgment on plaintiff’s failure to warn claims and plaintff's loss of consortium
claim. The failure tg warn claims fail because there is no evidence that an alleged
failure to warn was the cause of plaintifi's accident. The loss of comsortum
claim fails because plaintiffs married after they knew of Mrz. Johnson's injuries.
Plaintiff"s response to defeudant’s Motion failed to ralse a genuine issue of fact
as to these claims, Defendant’s Motion should, therefore, be granted.

The following points of law and cases were cited by the defense:

1. Plaintiff presented po evidence that an alleged failure to warn was the cause
of the accident. Arnold v. Ingersoll-Rand Co., 334 5.W. 2d 192, 194 (Mo.
banc 1992). Tn its Moton, defendant showed that an additional warning
would not have altered plaintiff"s behavior. That showing entitles defendant
1o summary judgment

2. Troner’s Corp. v. Ringleader Restaurants, Inc., 329 S.W. 2d 9335, 939 (Mo.
App. 1996). Defending party may establish a right to judgment by showing
facts that negate any one of the slements of claimant’s claim.

3. Amold, 834 S.W. 2d at 194. Here, in order to avail herself of the beeding
presumption, plaintff had the burden to show she did not kpow thar pepper
juice exposed 1o the eye could be harmful. Plaintff did not even attempt to
meet this burden. She presented no EVidcni:e on the issue of her knowledge.
Thus, the presumption does not anse.

4. Plaintiff failed to raise a genuine issue of fact as (o the Ioss of consoroum
claim. Loss of consortium claims are precluded as a matter of law where

either spouse is aware of the injury at the time of the marriage. H.RB. v. .

JL G, 913 8.W. 2d 92. 99 (Mo. App. 1995). Defendant showed that plain-
tiffs were aware of Mrs. Johnson's alleged ipjuries prior 1o their marriage.
Plaintiffe admir this fact, but claim they were not “aware of the permanent
namre of the injury” before their marriage.

7.8 The Order of the Court on Whether a Partial Summary
Judgment Was to be Granted

Counts T and I of Plaintiff s petition allege claims of negligence and smice
products liability against Defendant, for defective design and failure to warn

about the dangers of the characteristics of the liquid in the can and of the possi-

bility of its splashing onto portions of one’s body, including the eyes. Plaingff
contends that the can of jalapefios was then unreasonably dangerous when put to
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a responsibly anticipated use without the knowlsdg& of the characteristics of the
liquid contained therein.

Defendant contends it is entitled 1o summary judgment on Plainnff’s fazlure
to warn claims, because Plaintiff testified in her deposition to the gffect thar if a
warning had been placed on the can as to the acidity of the liquid therein con-
tained and the harmful effects of its contact with the eyes, she probably weuld
not have read it. Defendant cites Klugesherz v. American Honda Moter Co., Inc.
229 8.W2d 811, 816 (Mo. App. E.D. 1996) in support of his argument.

Defendant contends that Plaintiff"s speculation as to how a waming would
have altered her behavior is not admissible evidence, and that inadmissible evi-
dence camot be conmd:md by the Court in determining the outcome of this
motion.

Defendant cannot use such speculative and imumaterial testimony as a fact
entiting it to summary judgment, just as Plaintiff cannot use it to creats a dis-
puted faet issue in opposition.

To cstablish causation in 2 failore to wam case, Plamtiff must establish rowo
things. First, Plaintiff’s imjuries must be cansed by the product from which the
warning is missing. Ameld, ar 194; Klugesherz v. American Honda Motor Co.,
529 S W, 2d 811, 814 (Mo. App. E.D. 1996); Tune v Synergy Gas Corp., 883
S.W.2d 10, 14 (Mo. banc 1994). Such a fact is updisputed in this case. Second,
Plaintiff must show that 3 warning would have altered the printed message al-
leged to be a failure to warn. Arnold v. Ingersoll-Rand Co., 908 3.W.2d 757763,
(Mo. App. 1595).

Missouri, Lke several other states, aids plaintiffs in prov:dmg this second
part of causation by presuming that @ warning will be heeded, Duke v. Guif &
Wastern Mfe. Co., 660 5.W. 404, 419 (Mo. App. 1983).

Flaintiff has made such a showing in her affidavit: If there was a warning on
the can about potentia] injury from the pepper ]UJCE I would have acied differ-
ently. I would have: .

a. Been very careful when taking the lid off the can and ¢mptying the pep-

pers from the can, to prevent or minimize the amount of pe'pper juice that

Zot op my hards that day;

b. Used tongs to ramove the peppers from the container instead of turning

the can upside-down to empty the peppers into apother pan;

c. Gone to the bospital immediately after the pepper juice splashed in my

eyes, instead of waiting for the security personnel 10 escort me to the hospi-

m_[- . .

d. Wore cye prol;e.cuon to prevent the pepper juice frﬂm getting into my

| eyes.

Such testimony deronstrates that Plaintiff did not know of the potential
injury the pepper juice could cause before her accident. The procedurss that
were put in place after Plaintiff’s accidént, namely the wearing of gloves,
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gopeles and the following of additional instructions when opening the can of -
jalapefios, which were not in place before Plainaff’s accident, are additiopal
evidence that Plaintiff and her superiors did not know of the potential danger of
opening and pouring out a can of jalapefios. The Court finds that Plaintifi has
" established causation by making an ample showing that she did not know of the
potential danger of the pepper juice,
Defendant’s Motion for Partial Summary Judgment was caﬂed., heard and
submirted. The Court has considéred the pleadings, arzuments and anthorities

and now rules that the Motion is Dented.

7.9 My Conclusions in This Case
The following information is the author’s opinion directly from the deposition:

Considering that there was oo warning statement on the can aad to exercise
caution because the product is Iritable especially w the ¢yes, there was no way
for anyone to know what that product could do when it splashed into a person’s
eves. If there is no statement, the average person will not know that there could
be a problem or a potenrial for a probiem.

Because it is an irritable mixmre and contains an iritating product and has
low acidity, the pouring of that product requires caution because you have solids
and Jiquids that tend to splash. Therefore it is very difficull to pour from that
partdcular can considering the dangerous nature of the prodner It's difficulr to
pour. I would also have trouble pouring from that can.

The first aid statement should be listed a3 a separate statement. “First aid”
has to stand oul 3o that if anyone is injured hecause of a product, they have 1o be
mmpelled to irmmediately go to the frst aid section and the staternent should give
them. information on procedures (0 undertake. :

Tt 15 my opinion that Y7 Corporation was negligent in not putrmg a warn-
ing starement on its label that rthere is an imrable ingrediene present in the

jalapefio product, which could cause injury to the eyes.

If a prominent, copspicuous warning statement of product irmitability to the
eyes had been present on the can, ] know to a reasonable degres of certainty that
this accident may not have occurred to the Plaintiff,

It was my opinion that the defects in the package (which led to the eye injury
sustained by Mrs, Johnson) were due primartly to a lack of 2 warning statement
on the label, the container was not suitable because of its large opening which
led to difficulty in pouring of remaving of the product and the lack of a handle
which required direct amachment to the can, which could have sxpedited the
pouring process, from one container to another.

The warning statement should have contained the following informarion:
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1. Caution, this product is an irritant to living tssue and could cause ser-
ous injury to the eye. '

- 2. Open container carafully and use utmost care in reémoving prc:duct and .
pouring contents.

3. Keep liguid away from the eyes. This product i its liquid 1s haghly
irmitable to the eye tissues and could cause serjons, irreversible mjury to
the eyes. Seek immediate medical aftenbon.

4, “Keep out of reach of children” in a contrastung type-face and celor,

surrounded by a separating border. _
5. An emergency 800 phone number of the manufacturer or packager of

the product should be displayad—in the event of injury whereby medi-
. ¢al persongel can quickly contact the company distributing the product
to obtain proper product information.

6. A separate and distinct first-aid statement to present nv::cessary infor-
mation on the need for immediate washing with cold water of any Iiv-
ing tssue that has come into contact with the product or its packing

- juice.

7. To use protective devices such as goggles, a face mask, rubber gloves,
rubber apron—to prevent the product from coming into contact with
the human eve or other body tssue.

It is my opimion that there may have been other cases of people receiving
eye injuries from jalapefios, but the record did not show the actnal cases. In my
research and discovery work on this Otigation case, I was unable to uncover
addirional case information. I can offer one explanation; There may have been
injuries and the injury was not repored by medical personnel or hospital emer-
gency rooms._ Another explanation I can offer is that consumers may have been
i_ujur:d and never sought medical artention, if the imjury was not severe, the
healing process was of short duraton, ‘ar the consumer did not file a complame

~with the CP3C.,

- This case was moving toward a court trial, but a setl:lemcut was made by T.he
plamtlffs and defendants before it went to trial. I was not advised as to what the
final settlement terms specified. I have not been able ta obtain the facts of a settle-
ment. It has been my policy to state to my clients that [ am assisting on a case, that
I hope that T have helped, that I did my very best to bring out the true facts of the
cage and that I hope we secured a good settlement for the client.
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